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HIGH COURT OF JUDICATURE FOR RAJASTHAN
BENCH AT JAIPUR

S.B. Civil Writ Petition No. 13646/2020
Vilayati Ram Son Of Late. Charan Das, Aged About 68 Years,

Address House No. 17, Kali Kothi, Niwaru Road, Jhotwara, Jaipur
[ (Rajasthan) - 302012.
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/& oo O\ ----Petitioner
& sy :'} Versus
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\% Q;.?,.-' 1. The State Of Rajasthan, Through Secretary To
N O - o
Ny . not Government, Department Of Personnel, Rajasthan,

Secretariat, Jaipur - 302005.

2. Secretary, Department Of Law And Legal Affairs,
Secretariat, Jaipur - 302005.

3. Director Pension And Pensioners Welfare Department,
Rajasthan, Jyoti Nagar, Jaipur - 302005.

4, Deputy Secretary To The Government, Department Of
Personnel (A-3/enquiry), Rajasthan, Secretariat, Jaipur -
302005.

5. Rajasthan Public Service Commission (Rpsc), Through Its

Secretary, Ghooghara Ghati, Jaipur Road, Ajmer
(Rajasthan)-305001.

----Respondents

For Petitioner(s) :  Mr. Tribhuvan Narayan Singh

For Respondent(s) :  Mr. Archit Bohra, AGC with
Ms. Sweekriti Sharma
Mr. Rahul Lodha, AGC
Mr. Dilip Singh

HON'BLE MR. JUSTICE ASHOK KUMAR JAIN
Order

06/01/2026

1. Heard application No0.01/2025 and with consent of the
counsel for the parties, the application is allowed and matter
is considered for final disposal at this stage.

2. CMS No0.12901/2020 is disposed as withdrawn.
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Instant writ petition is filed with following prayer:
(i) by an appropriate writ, order or direction the

19-08-2020

(Annexure:16) may kindly be quash and set-aside.

punishment order dated:

(i) by an appropriate writ, order Respondents be
directed to pay the Pension to the petitioner as he
was getting before passing of the order dated: 19-
08-2020 and other retirement benefits which the
petitioner is entitled to in accordance with law.
(iii) by an appropriate writ, order Respondents be
directed not to take any further coercive action
against the Petitioner considering the fact that the
Petitioner is a Senior Citizen.

(iv) by an appropriate writ, order Respondents be
directed to pass necessary and consequential
orders in this regard within a period of two months
considering the fact that the Petitioner is a Senior

Citizen.

Learned counsel for petitioner while placing reliance upon
judgment in case of Brij Mohan Vs. State of Rajasthan
DB Special Writ Appeal No0.659/2015 passed by this
Court and H.L. Gulati Vs. Union of India Civil Appeal
No0.8224-8225/2011 passed by Hon’ble Supreme Court
has submitted that the petitioner was appointed on post of
Vidhi Rachnakar in the Department of Law and Legal Affairs
on 16.06.1994 and was confirmed in service on 07.01.1997.
He further submitted that a departmental enquiry was
proposed against the petitioner and on 25.02.2008 the
petitioner was placed under suspension and afterwards a
memo of charge was issued under Rule 16 of Rajasthan Civil

Services (Classification Control and Appeal) Rules, 1958
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(hereinafter referred as “Rules of 1958”). He further
submitted that after due enquiry, the petitioner was not
found gquilty by the Inquiry Officer but the disciplinary
authority disgareed with the report and issued a notice to
the petitioner and on the basis of statement of Mahendra
Singh (Tehsildar), recorded under Section 161 Cr.P.C. by IO,
has held that the charge No.1 is proved and petitioner was
found guilty of procuring false caste certificate to secure job.
He further submitted that on the basis of charge No.1,
charge No.2 was found proved wherein a land transaction
was mentioned by disciplinary authority. He further
submitted that the petitioner was charged with submission of
a false caste certificate claiming to be a person of Scheduled
Caste and on the basis of complaint filed by politician Nasru
Khan, FIR was registered wherein the petitioner has faced
the charge-sheet in criminal court and was acquitted.

He further submitted that it is obligatory on part of the
disciplinary authority to record a finding whether delinquent
employee has committed an act of “grave misconduct” or
“grave negligence”. He also submitted that without any
specific findings, 100% pension has been withheld by the
respondents, which is contrary to the settled norm.

Aforesaid contentions were opposed by learned Counsel
appearing on behalf of the respondents. He submitted that
the petitioner had procured appointment on the basis of a
false caste certificate and, after knowledge of the falsity of
the caste certificate, a charge memo was issued and D.E was

instituted and the petitioner was found guilty by the
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Disciplinary authority and after consultation with RPSC
forfeited 100% pension, as petitioner was superannuated.
Learned Counsel appearing on behalf of the RPSC submitted
that the RPSC was duly consulted and on the basis of
material on record, concurrence was accorded to the
proposal.

Learned Counsel appearing on behalf of the Pension
Department submitted that they have acted strictly on the
advice of the concerned department.

Learned Counsel appearing on behalf of respondent Nos. 1, 2
and 4, while placing reliance upon the judgments in the case
of Airport Authority of India v. Pradeep Kumar, 2025
INSC 149, and State of Karnataka and another v.
Umesh, (2022) 6 SCC 563, submitted that in the
departmental proceedings, strict rules of evidence are not
applicable and the principle of preponderance of probabilities
are applicable. He further submitted that the material
available on record was sufficient to draw a conclusion that
the petitioner had submitted a false caste certificate. He also
submitted that when disciplinary authority is satisfied about
the falsity of the certificate then it may record finding
overturning the findings recorded by the Inquiry Officer. He
further submitted that earlier an order of disagreement was
passed and reasons were recorded and due opportunity of
hearing was granted to the petitioner and thereafter the final
order was passed by the disciplinary authority, which is in

conformity with law.
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He further placed reliance upon the judgment in the case of
Kiran Thakur v. Union of India, 2023 SCC OnLine Del
2912 and submitted that at the time when the disciplinary
authority passed the order, the criminal case was pending.
He further submitted that the outcome of the criminal case is
not a ground for allowing the writ petition, as the principles
governing criminal proceedings  and departmental
proceedings are different, and in such cases a lenient
approach cannot be adopted.

Heard learned counsel for the parties and perused the entire
record along with judgments as referred by learned counsel
for both the parties.

Brief facts of the case are that the petitioner was appointed
on the post of Vidhi Rachnakar after being selected through
RPSC on 16.06.1994 and the petitioner joined service on
26.06.1994 in the Department of Law and Legal Affairs,
Government of Rajasthan. Thereafter, he was confirmed in
service on 07.01.1997. However, on the basis of a complaint,
a departmental inquiry was proposed and the petitioner was
placed under suspension vide order dated 25.08.2008.

After issuance of a memorandum of charge-sheet under Rule
16 of the Rajasthan Civil Services (CCA) Rules, 1958, an
inquiry was conducted by the Commissioner, Departmental
Inquiry, Rajasthan. An FIR No. 345/2012 was also registered
on 31.10.2012 at Police Station Ashok Nagar, Jaipur (South)
under Sections 419, 420 and 471 IPC and thereafter a

charge-sheet was filed against the petitioner.
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After completion of the departmental inquiry, the Inquiry
Officer (Commissioner, Departmental Inquiry), prepared a
report in favour of the petitioner as he was not found guilty
in both the charges. However, the disciplinary authority
disagreed with the findings and conclusions drawn by the
Inquiry Officer as recorded in the inquiry report dated
27.04.2015. Thereafter, a disagreement notice dated
09.08.2018 was issued and an explanation was called for
from the present petitioner, which was duly submitted by
him.

In the meantime, Metropolitan Magistrate No. 23, Jaipur
Metropolitan, acquitted the petitioner from the charges
framed in criminal case, arising out of FIR No. 345/2012
registered at Police Station Ashok Nagar, Jaipur (South) on
31.10.2012. In the meantime, the present petitioner
attained the age of superannuation and he was
superannuated on 30.11.2015.

The disciplinary authority, on the basis of the statement of
Mahendra Singh, Tehsildar, recorded under Section 161
Cr.P.C. passed an order dated 19.08.2020, whereby
disagreeing with the report of the Inquiry Officer, found the
petitioner guilty in both the charges as mentioned in the
memorandum of charge-sheet and, by invoking Rule 7 of the
Rajasthan Pension Rules, 1996, ordered stoppage of 100%
pension for the entire life, resulting in forfeiture of pension.
The material on record indicates that the petitioner was
charged for allegedly procuring a false caste certificate and

by using the same, securing employment as Vidhi Rachnakar
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in the respondent department. The material on record clearly
indicates that the Commissioner, Departmental Inquiry,
found that the charges were not proved against the
petitioner. Admittedly, Mahendra Singh, the Tehsildar who
allegedly issued the SC certificate, was not produced as
prosecution or departmental witness. The record also
indicates that the Sarpanch and Patwari, who prepared the
report for issuance of the SC certificate, were also not
produced as witnesses. The complaint was made by one
Nasru Khan, who was also not examined.
The impugned order dated 19.08.2020 has been passed
solely on the statement of Mahendra Singh, Tehsildar-cum-
Executive Magistrate, Kishangar Bas, Alwar, recorded under
Section 161 Cr.P.C. on 07.01.2013 by the investigating
officer. On the basis of this statement alone, the disciplinary
authority has drawn its conclusion.
The order dated 19.08.2020 issued by the disciplinary
authority is reproduced as under:-

vkns”k
Jh foyk;rh jke] rRdkyhu fof/k jpuk vf/kdjh
Yagky&lsokfuo rva fof/k jpuk izdks’'B] fof/k
foHkkx ds fo:) jktLFkku flfoy Isok,a
YaoxhZdj.k] fu;a=.k ,0a vihy'~> fu;e] 1958
fu;e&16 ds vUrxZr bl foHkkx ds lela[;d Kkiu
fnukad 14-03-2008 }kjk vkjksi i=] vkjksi
fooj.k i= tkjh dj vuqg”kklukRed dk:Zokgh
izkjEHk dh xbZA
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|h foyk;rh jke ds fo:) fuEu vkjksi vf/kjksfir
fd;s x;5&%

vkjksi la[;k 01

;g fd vki Jh foyk;rh jke ds }kjk izLrqr mi[k.M
vf/kdkjh] Qrsgkckn Vafglkj%2 ds vuqglwfpr tkfr
izek.k i= Bekad 1193 fnukad 09-07-76 ds
vk/kkj ij gfj;k.kk vuqglwfpr tkfr dk InL; gksrs
gq, Hkh gfj;k.kk vuqlwfpr tkfr ds rF; dks
Nqgikrs gq, rglhynkj fd”"kux< okl Yavyoj' Is
dwV jfpr tkfr izek.k i= izklr dj ml izek.k i= ds
vk/kkj ij vugfpr :i Is fof/k jpukdkj ds in ij
“kklu Ifpoky; esa jktdh; Isok izklr dh rFkk bl
tkfr izek.k i= ds vk/kkj ij inksUufr dk ykHk
Hkh izkir fd;kA vkidk ;g NR; xaHkhj ngjkpj.k
dh Js.kh esa vkrk gSA ftlds fy, vki ftEesnk|
gSaA

vkjksi la[;k 02

;9 fd nLrkost c;ukek vkjkth [klk okds ekStk
xat 248 esa vki Jh foyk;rh jke ig= Jh pj.knkl
us] esa O;DRk dh xbZ vuglwfpr tkfr ds rF; ds
foijhr tkdj Lo;a dh tkfr tkV iatkch] LFkkbZ irk
xzke <k.kh fe;k[kka] rglhy Qrsgkckn] ftyk
fglkj] gfj;k.kk vafdr dh gS rkfd vki vius csVs
ds uke dh mDr Nf'’k Hkwfe okds ekstk xat
Jherh ohjorh L=h tSIh jke] tkfr tkV fuoklh
tVokMk] rglhy y{e.kx<] ftyk wvyoj} dks
dk”rdkjh vf/kfu;eksa ds izfrca/kksa ds fo:)
cspku dj IdsaA bl izdkj ,d yksd Isod gksdj
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Hkh vkius LokFkZiwfrZ gsrq fu;e fo:) dk;Z
fd;k gSA vkidk ;g dk;Z xaHkhj nqgjkpj.k dh
Js.kh esa vkrk gS ftlds fy, vki ftEesnkj gSaA
Jh foyk;rh jke us mDr vkjksiksa ds Qe esa

viuk fyf[kr dFku izLrgr djus ds laca/k esa
legfpr volj iznkj fd;s tkus ds mijkUr Hkh
fyf[kr dFku izLrgr ugha fd;s tkus dh fLFkfr
esa izdj.k esa ,drjQk dk;Zokgh dk fu.kZ; ysrs
gq, izdj.k dh foLr r tkap djk;s tkus dk fu.kZ;

fy;k tkdj lela[;d vkns”k fnukad 11-06-2009

ds }kjk vk;qDr ¥aizFke'~ foHkkxh; tkap dks

tkap vf/kdkjh fu;qDr fd;k x;kA tkap vf/kdkjh

us izdkj.k dh tkap iw.kZ dj tkap izfrosnu
fnukad 27-04-2015 ds }kjk bl foHkkx dks
izsf'kr fd;kA tkap vf/kdkjh us tkap izfrosnu
esa vkjksfir vf/kdkjh ds fo:) vf/kjksfir vkjksi
la[;k 01 ,0a 02 dks vizekf.kr ekuk gSA
rRi”pkr tkap vf/kdkjh }kjk izf'kr tkap izfrosnu
dk vfHkys[k ds IkFk ijh{k.k mijkUr
fuEukuqglkj tkap fu’'d’kZ Is vigefr fVli.kh O;Dr

dh xbZ%&

tkap vf/kdkjh }kjk tkap izfrosnu esa mYys[k

fd;k gS fd vfHk;kstu i{k ds xokgksa dh

ekSflkd Ik{; djkbZ xbZ gS og rhuksa gh fof/k

foHkkx ds vf/kdkjh@deZpkjh gSa ftudh
xokgh tkudkjh ds vk/kkj ij ugha gksd|
viHkys[k ij vk/kkfjr gksus ,0a cpko i{k }kjk
izLrgr nLrkost dk mYys[k djrs gq, vkjksi
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vfHk;kstu dk dFku ekuus ;ksX; ugha crkdj

vkjksi dks vizekf.kr ekuk gSA tcfd vfHk;kstu
i{k }kjk izLrgr

xokgksa us vfHkys[kh;
nLrkosth; izek.k i=ksa ds vk/kkj ij Ik{; fn;k

gS ftls tkap vf/kdkjh }kjk Lohdkj ugha fd;k
gS ogha cpko i{k }kjk izLrgr fd;s vfHkys[k
dks Lohdkj fd;k x;k gS ftlesa Jh nythr flag ds
i= esa u rks tkfr] u mez ,oa u gh fuokl dk irk
vafdr fd;k gqvk gS ,oa tksfd izLrgr izdj.k Is
laca/k Hkh ugha j[krk gS vkSj u gh vfHk;kstu
i{k }kjk bls Lohdkj fd;k x;k gSA vr% tkap
vf/kdkjh }kjk tkap fu'd’kZ Lohdkj ;ksX; ugha
gSA

vfHkys[kh; nLrkost ds laca/k esa rglhynkj }
kjk izLrgr IR;kiu fjiksVZ fnukad 28-02-2011
esa Li'V mYys[k fd;k x;k gS fd lyaXu izek.k

i= Nk;k izfr bl dk;kZy; }kjk tkjh ugha fd;k x;k
gSA |kFk gh vfHkys[kh; nLrkost Jh egsUnz
flag]

rglhynkj ,oa

dk;Zikyd  eftLVasV]
fd”kux<ckl] ftyk vyoj }kjk lh-vkj-ih-lh- 161

ds c;ku fnukad 07-01-2013 esa ;g dFku fd;k
gS fd vfHk;gDr

fd”"kux<+okl rglhy ds
fidkMkZuqlkj Jh foy;rh jke iq= Jh pj.knkl tkrh
es?k fuoklh vyenhd rglhy fd”kux<+okl ftyk
vyoj dk fdlh izdkj dk dksbZ tkfr izek.k i= tkjh
ugha gqvk gS ,0a igfyl }kjk tks tkfr izek.k i=
Jh foyk;rh jke dh Nk;k izfr is”k dh gS ftl i
ljilap ,0a iVokjh vkfn dh fjiksVZ mDr izek.k i=
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ij gh vafdr gS tcfd tkfr izek.k i=ij bl rjg dh
fjiksVZ iVokjh ljiap dh ugha gksrh gS ,oa
mDr tkfr izek.k i= ij uk gha dksbZ fMLiSp
uacj gS uk gh rkjh[k gS ,oa uk gh rglhy dh
xksy eksgj vafdr gSA vr% mDr tkfr izek.k i=
dh Nk;k izfr QthZ rjhds Is cuk;h xbZ izrhr
gksrh gSA dk Li'V mYys[k fd;k x;k gSA

tkap vf/kdkjh us vkjksi la[;k 2 ds laca/k esa
cpko i{k }kjk izLrgr nLrkost esa jktLo fildkMZ
esa liatkch@tkV iatkch ds LFkku ij es?k
la”kks/ku fd;k x;k gS o vkcknh Hkwfe gksus
dh otg Is vfHk;gDr bldk ykHk ugha feysxk dk
er O;Dr djrs gq, vkjksi dks vizekf.kr ekuk gS]
tksfd Lohdkj ;ksX; ugha gSA D;ksafd vkjksi
la[;k 1 ds izek.khdj.k dh fLFkfr esa vkjksi
la[;k 2 iw.kZr;k vLi'V dh Js.kh esa vk tkrk gS
D;skafd Jh foyk;rh jke }kjk le;&le; ij vyx vyx
izdj.kksa esa viuh vyx tkfr vafdr dj igpku
izLrgr dh xbZ gS] tksfd Li'V :i Is ngjkpj.k dh
Js.kh esa vkrk gSA

rRi”"pkr tkap vf/kdkjh }kjk izsf’kr tkap
izfrosnu ij mDrkuqglkj viger gksrs gqg, Jh
foyk;rh jke dks tkap izfrosnu dh izfr izsf'kr dj
bl foHkkx ds lela[;d i= fnukad 09-02-2018 }
kik vH;kosnu pkgk x;kA ftlds @e esa Hkh
foyk;rh jke us fnukad 25-03-2018 dks viuk
vH;kosnu bl foHkkx esa izLrgr fd;kA Jh
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foyk;rh jke }kjk izLrgr vH;kosnu esa izeq[k :i

Is fuEu rF; fn;s X;s%&

Jh foyk;rh jke }kjk vius vH;kosnu esa dFku

fd;k gS fd mlds fo:) tks f"kdk;r vkbZ gS og

izkFkhZ dh Isok esa vkus Is igys dh gS] ftidk
Ay 3 foHkkx |s dksbZ ysuk nsuk ugha gSA

o ndY izkFkhz  dk izdjk  Ukcky:

esa
fopkjk/khu@yafcr gS] vr%e dksbZ foHkkxh;
dk;Zokgh wugha dh tk

ldrh - vU;Fkk ,slh
dk;Zokgh tks U;kf;d dk;ksZa dh lekukUrj dh

tkrh gS vFkok tkudkjh feyus ds i”"pkr~ Hkh
tkjh j[kh tkrh gS rks og izkjaHk Is gh “kqU;
dgyk;sxhA bl izdkj Jh foyk;rh jke us vU;

ckrksa dk lekos”"k Hkh vius vH:kosnu esa

fd;k gS] ftudk izdj.k Is dksbZ laca/k ugha
gSA

rRi”pkr tkap vf/kdkjh ds fu’'d’kksZa ,oa ]h
foyk;rh jke }kjk vigefr fVIi.kh ij izLrgr fd;s x;s
vH;kosnu dk izdj.k Is lacaf/kr vfHkys[kh;
nLrkostksa ds IkFk ijh{k.k fd;k x;k ftldk
foospu fuEukuqglkj gS%&

ifjii= fnukad 30-08-2017 ftlesa Li'V mYys[k
gS fd there is no legal bar in law initiation of simultaneous
criminal and departmental proceedings on the same set of

allegations VI% mi fof/k ijkef”kZ;ksa }kjk fn;s
X;s ijke”"kZ ds vk/kkj

ij izdj.k ij vfxze
dk;Zokgh dh tk Idrh gSA
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izdj.k esa Jh egsUnz flag] rglhynkj ,oa
dk;Zikyd eftlLvVa@sV] fd”"kux<+okl] ftyk vyoj }
kik Ih-vkj-ih-lh 161 ds vius c;ku esa dFku
P fd;k gS fd vfHk;gDr Jh foyk;rh jke }kjk
fu;qfDr ds le; izLrgr tkfr izek.k i= dh Nk;k
izfr QthZ rjhdsa Is cuk;h xbZ izrhr gksrh gSA
,0a ek- U;k;ky; egkuxj t;iqj eftLVasV la[;k&11
t;iqj egkuxj esa QkStnkjh eqdnek 279@2013
esa ljdkj cuke foyk;rh jke esa pkyku is”k gks
pqdk gS ,o0a izFke n 'V;k ekeyk cuuk ik;k x;k
gS] dk Li'V mYys[k fd;k x;k gSA
Jh foyk;rh jke ds tkfr izek.k i= ds laca/k esa
rglhynkj] fd”kux<+ ckl] wvyoj }kjk izLrgr
IR;kiu fjiksVZ fnukad 28-02-2011 esa Li'V
mYys[k fd;k x;k gS fd lyaXu izek.k i= Nk;k
izfr bl dk;kZy; }kjk tkjh ugha fd;k x;k gSA
IkFk gh Jh egsUnz flag] rglhynkj ,oa dk;Zikyd
eftLVasV] fd”"kux<+ckl] ftyk vyoj }kjk Ih-vkj-
ih-lh- 161 ds c;ku fnukad 07-01-2013 esa ;g
dFku fd;k gS fd vfHk;gDr fd”"kux<+okl rglhy
ds fjdkMkZuglkj Jh foyk;rh jke ig= Jh pj.knkl
tkfr es?k fuoklh vyenhd rglhy fd”kux<+okl
ftyk vyoj dk fdlh izdkj dk dksbZ tkfr izek.k i=
tkjh ugha ggvk gS ,oa iqfyl }kjk tks tkfr
izek.k i= Jh foyk;rh jke dh Nk;k ifr is”"k dh gS
ftl ij ljiap ,0a iVokjh vkfn dh fjiksVZ mDr
izek.k i=ij gh vafdr gS tcfd tkfr izek.k i= ij bl
rjg dh fjiksVZ iVokjh ljiap dh ugha gksrh
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gS ,0a mDr tkfr izek.k i= iju u gha dksbZ
fMLiSp uacj gS uk gha rkjh[k gS ,0a uk gh
rglhy dh xksy eksgj vafdr gSA vr% mbDr tkfr
izek.k i= dh Nk;k izfr QthZ rjhds Is cuk;h
xbZ izrhr gksrh gSA dk Li'V mYys[k fd;k x;k
gSA mDr vk/kkj ij vkjksi la[;k 1 iw.kZr;k%
izekf.kr gksrk gSA

vkjksi la[;k 1 ds izek.khdj.k dh fLFkfr esa
vkjksi la[;k 2 Lor% gh iw.kZr;k vLi'V dh Js.kh
esa vk tkrk gS] D;ksafd Jh foyk;rh jke }kjk
le;&le; ij vyx vyx izdj.kksa esa viuh vyx&vyx
tkfr vafdr dj igpku izLrqr dh xbZ gS] tksfd
Li’V :i Is ngjkpj.k dh Js.kh esa vkrk gSA
mijksDr foospu ds vk/kkj ij Jh foyk;rh jke]
rRdkyhu fof/k jpuk vf/kdkjh
Yagky&lsokfuo rv2] fof/k jpuk izdks'B fof/k
foHkkx ds fo:) jktLFkku flfoy Isok YaoxhZdj.k]
fu;a=.k ,0a vihyYz fu;e 1958 ds fu;e 16 ds
vUrxZr vuq”kklfud dk;Zokgh ds izdj.k esa
izekf.kr ik, vkjksiksa ds fy;s n.M izLrkfor fd,
tkus Is iwoZ jktLFkku flfoy Isok,a Yaisa”kula
fu;e] 1996 ds fu;e 7¥1% ,0a 7¥a2Y2%dY2 ,0a
dkfeZd foHkkx ds ifji= @ekad I-
3Val1'%dkfeZd@d&3@2004 fnukad 21-06-
2013 ds rgr izekf.kr ik;s x;s vkjksiksa ds
fu'd’kZ ds vuqgeksnu gsrq i=koyh ekuuh;
jkT;iky egksn; dks izLrqr dh xbZA
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izekf.kr ik, vkjksiksa ds fy, jktLFkku isa”ku
fu;e&1996 ds fu;e&7 ds vUrxZr Jh foyk;rh
jke]

rRdkyhu fof/k  jpuk vf/kdkjh

P T Yagky&lsokfuo ' rva fof/k jpuk izdks'B fof/k
/708 % foHkkx dks ns; isa”ku jkf"k dk 100 YalkSYs
; i _‘;P

izfr"kr vkthou ds fy;s jksds tkus dk jkT;
lidkj }kjk vufUre :i Is fu.kZ; fy;k tkdj izdj.k
fu;ekuqlkj jktLFkku yksd lIsok vk;ksx] vtes;j
dks jk; gsrq lela[;d i= fnukad 18-07-2019
ds }kjk izsf'kr fd;k x;kA jktLFkku yksd lsok

vk;ksx] vtesj us vius i= la[;k ,Q-1¥a54Y>fo-
tk@2019&20@176 fnukad 20-02-2020 }kjk

jKT; ljdkj ds izLrkfor n.M ij viuh Igefr iznku dh
gSA

vr% ekuuh; jkT;iky egksn; izLrgr izdj.k esa Jh
foyk;rh jke ds fo:) izekf.kr ik, vkjksiksa ds fy,
jktLFkku isa”ku fu;e&1996 ds fu;e&7 ds

vUrxZr Jh foyk;rh jke] rRdkyhu fof/k jpuk
vf/kdkjh  Yagky&lsokfuo'rz] fof/k  jpuk
izdks'B] fof/k foHkkx dks ns; isa”ku jkf”k dk
100 Y4lkSY2 izfr”kr vkthou ds fy;s jksds tkus

ds n.M |Is nf.Mr fd;s tkus ds ,rn~}kjk vkns”k
iznku djrs gSaA

ikT:iky dh vkKk Is]

Ya"kad) yky jgstkY
“kklu mi Ifpo
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Aforesaid order clearly indicated that the finding is based
upon statement of Mahendra Singh recorded under Section
161 Cr.P.C. during investigation of criminal case. The
material on record indicated that Mahendra Singh was
neither examined in departmental enquiry nor by a criminal
court. The order dated 19.08.2020 has not referred
examination of Mahendra by any of the authority. The
material on record further indicates that no reliance has
been placed upon any evidence recorded by the
Commissioner, Departmental Inquiry.

The disciplinary authority has disagreed with the findings
recorded by the Inquiry Officer and on the basis of the
disagreement note issued a notice dated 09.02.2018 to the
present petitioner. In the disagreement note dated
09.02.2018, nowhere it has been mentioned that the
disciplinary authority proposed to rely upon the statement of
Mahendra Singh recorded under Section 161 Cr.P.C.

The primary object of recording a statement under Section
161 Cr.P.C. is to assist the police during investigation for
purposes of court proceedings such as framing of charge or
contradicting a witness during trial under Section 162 Cr.P.C.
A statement recorded under Section 161 Cr.P.C. holds no
independent evidentiary value under Section 162 Cr.P.C. and
can be used only for the purpose of contradiction or
omission, but not as substantive piece of evidence, unless
the witness is examined.

In case of State Bank of Bikaner, Jaipur vs. Srinath

Gupta, AIR 1997 SC 243, Hon’ble Supreme Court has
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considered the evidentiary value of statement recorded
under Section 161 Cr.P.C. in domestic inquiries and held that
such statements can be taken on record in disciplinary
proceedings only if the witness is made available for cross-
examination by the delinquent employee. Failure to produce

the witness for cross-examination vitiates the inquiry.

Reiterating the principles of natural justice and the right to

fair hearing, Hon’ble Supreme Court emphasized that

documents must be proved by examining the witness and
cannot be relied upon in isolation.

In the case of Airport Authority of India v. Pradip Kumar
Banerjee 2025 INSC 149, Hon’ble Supreme Court has
considered the process adopted by the Disciplinary Authority

and observed as under:
32. It is trite law that in disciplinary proceedings,
it is not necessary for the Disciplinary Authority
to deal with each and every ground raised by the
delinquent officer in the representation against
the proposed penalty and detailed reasons are
not required to be recorded in the order
imposing punishment if he accepts the findings
recorded by the Enquiry Officer. Our view stands
fortified by the decision of this Court in Boloram
Bordoloi v. Lakhimi Gaolia Bank (2021) 3 SCC
806, wherein it was held:-
“11. . . . Further, it is well settled that if the
disciplinary authority accepts the findings
recorded by the enquiry officer and passes an
order, no detailed reasons are required to be
recorded in the order imposing punishment. The
punishment is imposed based on the findings

recorded in the enquiry report, as such, no
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further elaborate reasons are required to be
given by the disciplinary authority. . . .”

33. All that is required on the part of the
Disciplinary Authority is that it should examine
the evidence in the disciplinary proceedings and
arrive at a reasoned conclusion that the material
placed on record during the course of enquiry
establishes the guilt of the delinquent employee
on the principle of preponderance of
probabilities. This is precisely what was done by
the Disciplinary 25 Authority and the Appellate
Authority while dealing with the case of the
respondent.

34. In our considered view, the Division Bench
fell into grave error in substituting the standard
of proof required in a criminal trial vis-a-vis the
disciplinary enquiry conducted by the employer.
It is a settled principle of law that the burden
laid upon the prosecution in a criminal trial is to
prove the case beyond reasonable doubt.
However, in a disciplinary enquiry, the burden
upon the department is limited and it is required
to prove its case on the principle of
preponderance of probabilities. In this regard,
we are benefitted by the judgment of this Court
in the Union of India v. Sardar Bahadur,28
wherein this Court held as follows: -

“15. . . . A disciplinary proceeding is not a
criminal trial. The standard proof required is that
of preponderance of probability and not proof
beyond reasonable doubt. If the inference that
Nand Kumar was a person likely to have official
dealings with the respondent was one which a
reasonable person would draw from the proved
facts of the case, the High Court cannot sit as a

court of appeal over a decision based on it.
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25.

(2022) 6 SCC 563,

Where there are some relevant materials which
the authority has accepted and which materials
may reasonably support the conclusion that the
officer is guilty, it is not the function of the High
Court exercising its jurisdiction under Article
226 to review the materials and to arrive at an
independent finding on the materials. If the
enquiry has been properly held the question of
adequacy or reliability of the evidence cannot be

canvassed before the High Court. . . .”

Similarly, in the case of State of Karnataka v. Umesh

considered the principles governing disciplinary inquiries and

observed as under:

“16. The principles which govern a disciplinary
enquiry are distinct from those which apply to a
criminal trial. In a prosecution for an offence
punishable under the criminal law, the burden lies on
the prosecution to establish the ingredients of the
offence beyond reasonable doubt. The accused is
entitled to a presumption of innocence. The purpose
of a disciplinary proceeding by an employer is to
enquire into an allegation of misconduct by an
employee which results in a violation of the service
rules governing the relationship of employment.
Unlike a criminal prosecution where the charge has
to be established beyond reasonable doubt, in a
disciplinary proceeding, a charge of misconduct has
to be established on a preponderance of
probabilities. The rules of evidence which apply to a
criminal trial are distinct from those which govern a
disciplinary enquiry. The acquittal of the accused in a
criminal case does not debar the employer from

proceeding in the exercise of disciplinary jurisdiction.
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26.

22. In the exercise of judicial review, the Court does
not act as an appellate forum over the findings of the
disciplinary authority. The court does not re-
appreciate the evidence on the basis of which the
finding of misconduct has been arrived at in the
course of a disciplinary enquiry. The Court in the
exercise of judicial review must restrict its review to
determine whether:

(i) the rules of natural justice have been complied
with;

(i) the finding of misconduct is based on some
evidence;

(iii) the statutory rules governing the conduct of the
disciplinary enquiry have been observed; and

(iv) whether the findings of the disciplinary authority
suffer from perversity; and

(v) the penalty is disproportionate to the proven

misconduct.”

The facts of the present case clearly indicate that the Inquiry
Officer did not call the witness whose statement recorded by
the police was relied upon by the Disciplinary Authority, and
the said statement was not part of the record before the
Inquiry Officer. No opportunity of cross-examination of the
said witness was afforded to the present petitioner. Thus, the
principles of natural justice were not followed, as laid down
by the Hon’ble Supreme Court in the case of State Bank of
Bikaner & Jaipur v. Srinath Gupta (supra). Therefore,
both the judgments referred by the Learned Counsel for the
respondents are not applicable to the facts of the present

case.
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In the case of Kiran Thakur (supra), a Coordinate Bench of
the Delhi High Court considered a case where an employee
was found gquilty of submitting forged documents to the
employer. No doubt, forgery and fabrication are serious
offences and must be dealt with strictly, particularly when
committed by a person in government employment.
However, even in such cases, the inquiry is required to be
conducted strictly in accordance with the established norms
and principles governing departmental proceedings. Neither
the Inquiry Officer nor the Disciplinary Authority can record
conclusion based on surmises and conjectures. They are
duty-bound to adhere to the principles governing
departmental inquiries. Therefore, the judgment in Kiran
Thakur (supra) is also not applicable to the facts of the
present case.

In the case of H.L. Gulati (supra), Hon’ble Supreme Court
has drawn a distinction between misconduct and grave
misconduct. This issue was further considered by the
Division Bench of this Court in the case of Brij Mohan
(supra). The principles laid down therein clearly indicate
that it is obligatory on the part of the Disciplinary Authority
to record its satisfaction as to whether the delinquent
employee has committed an act of grave misconduct, grave
negligence, or misconduct.

In the present case, the material on record clearly indicates
that the petitioner was exonerated in the criminal case and
there is nothing on record to show that any criminal appeal

has been filed, to challenge the judgment of acquittal.
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Similarly, the Inquiry Officer in the departmental proceedings
has also recorded a finding that the petitioner was not guilty
of either of the charges. The Disciplinary Authority has
reversed these findings solely on the basis of the statement
of a witness who was neither produced in the inquiry
proceedings nor in criminal trial, thus no opportunity of
cross-examination was provided to the present petitioner.
Therefore, the impugned order dated 19.08.2020 is contrary
to the settled principles of law and is arbitrary and illegal. As
a result, the writ petition is hereby allowed. The impugned
order dated 19.08.2020 is quashed and set aside. The
petitioner shall be entitled to all consequential benefits to
which he would have been entitled upon quashing of the
order dated 19.08.2020.

Misc. application, if any, is disposed.

No order as to cost.

(ASHOK KUMAR JAIN),]

PREETI VALECHA/13
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